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FOREIGN ACCOUNTS TAX COMPLIANCE ACT (“FATCA”) F.A.Qs.

1.  What is FATCA and why is it a problem for Americans abroad?
FATCA was passed by Congress and signed into law by President Obama in 2010 to discourage and apprehend tax cheats, money launderers and other perpetrators of financial crimes.  It requires both US citizens and their banks to report detailed information to the IRS on accounts in Foreign Financial Institutions.  The intent was to make it much more difficult for wealthy Americans living in the US to use offshore accounts to hide untaxed earnings from the IRS.  But the bill applies to all accounts outside the US—even when they are held by Americans who live abroad.  As a result, FATCA is causing grave hardship to Americans living outside the country.  Their financial accounts are being closed; for some their relationships with their non-American spouses are under strain; and some Americans are being denied positions, promotion or partnership in business.  For some, the consequences of FATCA reporting
 are so severe that they are renouncing or contemplating renouncing their US citizenship.

2. How is Democrats Abroad addressing the problems FATCA has created for Americans abroad?
Democrats Abroad formed the FBAR/FATCA Task Force
 in early 2011 to examine the law, analyse its impact and advocate for reforms to ease the excessive burden FATCA places on Americans abroad.  Over time we have held many productive conversations with legislators and regulators in a position to develop a solution to the suffering FATCA is causing
.  We believe there is a means of resolving the problems caused by FATCA that also leaves the law in place as a tool for bringing charges against tax cheats.  We have generated a large amount of data on the impact of FATCA and have carefully structured arguments in support of our recommended reform.  We have worked on this issue in collaboration with non-partisan organisations representing Americans living outside the US.  We can see from the policy responses of the IRS
 that we are making progress, but there is much more work to do.  

Given the constraints that our volunteer status puts on our work, we welcome all other groups interested in working to reduce the burden that FATCA places on Americans abroad.
3. What were the key findings of the Democrats Abroad 2014 FATCA Research project?
The Democrats Abroad 2014 FATCA survey yielded 6,552 responses from Americans living across six continents and hailing from all 50 U.S. states and the District of Columbia. 

Financial account closures:  One in six respondents report having had financial accounts in Foreign Financial Institutions closed due to FATCA.  Two-thirds of the accounts reported closed were ordinary checking, savings and retirement accounts - accounts essential for managing everyday personal and household affairs.  Over two-thirds (68.0%) of the checking accounts closed had a balance of less than $10,000 when the account was closed, as did 40.4% of the savings accounts.  Over half (58.9%) of the investment/brokerage accounts had a value of less than $50,000, as did over two-thirds (69.3%) of the dedicated retirement accounts.  This data demonstrates that those impacted by FATCA are overwhelmingly middle class Americans, not high-income individuals.

Refused new financial services:  Of those who attempted to open a savings or retirement savings account, nearly one-quarter (22.5%) were unable to do so – nearly twice as many as those who attempted to open a checking account (10%).  22.4% of attempts to open investment accounts were unsuccessful.  Nearly thirteen percent (12.7%) of all attempts to open an account (of any kind) failed. 

Relationships under stress:  Some 2.4% of respondents with a partner reported changes in their relationship (divorce or separation), while 21% reported that they either no longer have joint accounts or are thinking of moving to separate accounts.  Many more noted that the reporting requirements caused stress and conflict between them and a non-American spouse. 

Jobs and Business Partnerships Denied:  The survey data suggests that about one-fifth (19.6%) of overseas Americans are self-employed.  Others work in business.  The FATCA reporting requirements on accounts on which Americans hold signatory authority has negatively and profoundly affected their ability to own their own businesses and to advance in their profession.  5.6% state that they were denied a position because of FATCA.

In September 2014 Democrats Abroad published a report on the 2014 FATCA Research called “FATCA:  Affecting Everyday Americans Every Day.” We also published an Executive Summary of the report and a FATCA survey Datapack.  

In our discussions with lawmakers about the research findings we saw that there was strong interest in hearing the stories related by survey participants about the ways that FATCA was affecting them.  Our survey instrument included a great many free-form fields for participants to elaborate on their responses to questions asked.   As a result we have collected thousands of interesting stories, comments and observations.  In October 2014 a selection of these stories were published in a FATCA “Storypack” and these have been used in our further discussions with Congress and regulators at the IRS and US Treasury Department.
4. Why are overseas banks and brokerage houses closing the accounts of Americans?
We argue that Foreign Financial Institutions are withholding financial services from American customers because of 1) the cost to Foreign Financial Institutions of implementing FATCA reporting regimes and 2) the severe penalties for FATCA compliance failures.  Although few will say so publicly, for some Foreign Financial Institutions it is more sensible to cease doing business with some or all American customers than to try to comply with the act.
5. What is Democrats Abroad’s recommendation for fixing FATCA?

Democrats Abroad supports the establishment of an exemption from FATCA reporting for law-abiding Americans living outside the United States, that is:

· No American living legally abroad would have to file a FATCA report on accounts held in his or her country of residence; and
· No Foreign Financial Institutions would have to file FATCA reports on the accounts of US-tax compliant Americans residing legally in the same country. 
The provision would only exempt accounts held in the country in which the account holder is legally
 resident. 
In April 2017 Rep Carolyn Maloney (D-NY12), Co-Chair of the House Americans Abroad Caucus, introduced H.R. 2317, the Overseas Americans Financial Access Act, into the 115th Congress.  It exempts the foreign financial accounts of Americans abroad from FATCA disclosure.  We have been promoting the law to legislators in every meeting we attend.
6. But a great many Americans abroad have cross-border lives and so hold legitimate financial accounts in more than one country.  How will this reform rescue them and their financial institutions from the burden of FATCA reporting if they can only claim the exemption for a single country in which the account holder is legally resident?  
We are hearing this question quite a lot now that Americans abroad concerned about FATCA are learning about our advocacy work – especially from Americans living in Europe.  The Democrats Abroad 2014 FATCA Survey of Americans abroad included a question about what accounts the respondent holds in countries other than their country of residence.  13% of respondents indicated that they also hold accounts in “in the US and elsewhere” (9.5%) or “elsewhere” (3.5%).  More than one in 8 respondents, therefore, may (if they have account balances that exceed the FATCA reporting thresholds) need to file a FATCA report after the proposed Same Country Safe Harbor is implemented.  We acknowledge, therefore, that although this reform helps ALL Americans abroad, it falls short of fully and completely resolving the problems caused by FATCA for around 10% of overseas Americans.

Our recommended reform puts Americans abroad on the same footing as US-based Americans with regard to financial account disclosure.  After the FATCA Same Country Safe Harbor for Americans abroad is in place, both groups of Americans will not be required to report to the IRS on financial accounts in their country of residency.

We believe that complicating our recommendation with provisions that accommodate taxpayers with accounts outside their country of residency will disrupt this fundamental argument in support of the reform.  Our reform WILL remove the FATCA reporting requirement for Americans in their country of residence and so resolve the critical problem of country-of-residency account closures for all Americans living abroad.  We believe we cannot solve the country-of-residency problem for 100 percent of Americans abroad if we overreach and try to solve a further FATCA problem burdening some 10%-15% of Americans abroad.  

In summary, at this point we will not be tinkering with our reform in order to solve the problem of FATCA reporting for accounts in Foreign Financial Institutions outside one’s country of residence because we believe it would jeopardise our efforts to solve the problem of FATCA reporting for accounts in Foreign Financial Institutions within one’s country of residence. 

7. How will the Overseas Americans Financial Access Act (OAFAA) reporting exemption work?
The mechanism for claiming the exemption would certainly need to be established by the IRS, but we had a very simple thought about how it could work.  Americans abroad would claim the exemption in their tax returns and would provide a copy of that form to all the Foreign Financial Institutions where they hold accounts.  Those institutions would keep these forms on file and would then be able to exclude the taxpayer from their FATCA filings.   

8. Why should US lawmakers and regulators support the OAFAA?
We believe that the OAFAA will greatly reduce FATCA-related financial account closures, expand tax compliance (important for getting the IRS on board) and improve FATCA’s effectiveness. 
Account Closures:  The OAFAA would simplify FATCA compliance for Foreign Financial Institutions, thereby lowering costs and risks.  When the OAFAA is enacted we expect financial institutions will stop turning away Americans residing in their country and resume servicing them as they have for decades.
Tax Compliance:  For reasons abundantly clear to us - confusion, ignorance, misinformation - compliance with tax filing amongst Americans abroad has historically been very low.  In order for Americans abroad to take advantage of the OAFAA provision and protect their access to financial products from local banks and other financial institutions they will need to file tax returns.
  We believe the expectation of enhanced levels of tax compliance
, which would be a direct benefit of the OAFAA, will help us gain the support of lawmakers.
FATCA’s Effectiveness:  Exempting the legitimate accounts of ordinary, law-abiding Americans abroad from FATCA reporting will cleanse the FATCA data pool of financial accounts that are of little use to the IRS’s efforts to catch tax cheats.  Former IRS Commissioner John Koskinen acknowledged that one of the IRS’s “biggest challenges lies in having the resources to build and maintain systems that can effectively use all of the (FATCA) data.”  We believe that removing these data would greatly assist the IRS in identifying and focusing on genuine tax cheats hiding assets offshore. 
We believe the OAFAA will preserve the original intent of FATCA to fight illegal tax avoidance by Americans using overseas accounts to hide assessable earnings from the IRS, but alleviate the useless reporting - by Americans abroad and by their banks - of ordinary accounts used by law-abiding citizens living abroad to pay their bills and save for the future.  
9. The Republicans say they want to repeal FATCA.  Why won’t Democrats Abroad join their campaign to repeal FATCA?
Democrats Abroad supports policy that cracks down on illegal tax avoidance.  When some tax payers break the law by hiding assessable earnings from the IRS in offshore accounts it increases the burden for the rest of us.  For many decades those with access to elite financial structures and schemes have been using offshore accounts in bank/tax secrecy jurisdictions to become even richer.  Nations throughout the world have determined to bring this practice to an end and Democrats Abroad believes that is a good thing.  Democrats Abroad supports the policy initiative behind FATCA.  We also think FATCA can be fixed to remove the unintended adverse impact it has on law-abiding Americans abroad.

Many Republicans (and others) support the repeal of FATCA, deeming it to be an unconstitutional invasion of privacy, extraterritorial overreach and a facilitator of unreasonable searches and seizures.  In April 2017 a bill calling for the repeal of parts of FATCA was re-introduced in the Senate by Senator Rand Paul (R-KY) and in the House by Rep Mark Meadows (R-NC).  The GOP had an opportunity to include the FATCA repeal language in the 2017 Tax Cuts and Jobs Act but rejected an amendment proposed by Senator Paul.

There is a global context for this question as well, however.  FATCA has now been in place for more than five years and is well entrenched in the compliance practices of international banks and brokerage houses.  Additionally in January 2018  the “global FATCA”  came on-line with the commencement of financial account reporting by at least 80 countries under the OECD Common Reporting Standards.  At this point international financial account transparency and disclosure is a given, measures for tax enforcement such as mandatory disclosure of financial account beneficial interest are gaining traction, making the world-wide effort to crackdown on illegal tax avoidance difficult to arrest.
10. What about the FATCA lawsuit filed by Senator Paul and backed by Republicans Overseas posing a challenge to the constitutionality of the law?  Why is Democrats Abroad not supporting this legal action as a means of affecting relief from the FATCA burden for Americans abroad?  

In June 2015 Republican constitutional lawyer, Jim Bopp, filed a lawsuit, Crawford et al v U.S. Treasury, in Ohio challenging FATCA on constitutional grounds.  The plaintiffs are Americans overseas who contend that FATCA violates their rights under the 4th Amendment (unreasonable searches and seizures), 5th Amendment (equal protection) and 8th Amendment (excessive fines clause).  Senator Rand Paul (R-KY) joined as an additional plaintiff in his capacity as a U.S. senator. His claim was that as a senator, he was not given the right to provide advice and consent to the FATCA Intergovernmental Agreements, which he views as treaties.  The government believes they are not treaties, rather administrative level agreements to which the senate’s advise-and-consent rights do not apply.  

In April 2016 the case was dismissed by the District Court for lack of standing.  In August 2017 the Sixth Circuit Court of appeals threw out the case stating that FATCA was not a direct cause the alleged privacy breaches in the case, which did not give the plaintiffs standing to bring the matter.  The plaintiffs applied to the U.S. Supreme Court to review the lower courts’ rulings and the Supreme Court declined the application. The denial of certiorari means that the issue did not rise to the level, at this time, that merits the Court's review. 
We understand the proponents of the lawsuit are searching for a fresh group of plaintiffs whose circumstances overcome the issues raised by the courts in Crawford et al and enable them to bring the case in a jurisdiction with a more sympathetic judiciary.
If the Court had heard the case (Crawford et al v U.S. Treasury) then the question of whether FATCA violates 4th, 5th and 8th Amendment protections of the U.S. Constitution, as well as whether the Intergovernmental Agreements that implement FATCA are enforceable without Senate ratification, would have been addressed.  Many would have welcomed an answer to these questions.  

However, the Court's decision makes no difference at all to our work advocating for relief for Americans abroad from the enormous burden brought by FATCA.  We continue our support of H.R. 2136 - the Overseas Americans Financial Access Act - which would eliminate all FATCA disclosure of the accounts of Americans living abroad in our countries of residence.  We will continue to ask members of the House to support the bill and encourage our friends in the Senate to introduce a parallel bill.

11. Wouldn’t FATCA disappear altogether as a concern for Americans abroad if there were Residence-Based Taxation instead of Citizenship-Based Taxation?  The Republicans support Residence-Based Taxation; do Democrats support it?
Democrats Abroad supports residence-based taxation (RBT).   We are working in collaboration with all the other organisations representing Americans abroad to persuade Congress.  Our work advocating for RBT is laid out in this document.
12. What about the large cohort of Americans abroad who do not file tax returns?  What is Democrats Abroad’s advice for them?

In June 2014, the IRS announced changes to the Streamlined Filing Compliance Procedures – the procedures for non-tax filers to use in becoming compliant with their US tax filing and reporting obligations.  It comes as close to anything we are ever likely to see to being a genuine “amnesty” program for those Americans abroad (and not abroad) who, due to ignorance, misinformation or confusion, have not filed tax returns.  Democrats Abroad recommends that Americans who do not currently file tax returns become compliant with their US tax filing and reporting obligations, consulting, if applicable, with a tax advisor
 about the Streamlined Filing Compliance Procedures.  

Information about the Streamlined Filing Compliance Procedures is available on the IRS website.  Basically, the procedure involves filing tax returns for the last three years and Foreign Bank Account Reports (FBARs) for the last six years.  Participants would be required to pay any taxes due plus interest, but no penalties.  Because of the Foreign Earned Income Exclusion most Americans living outside the U.S. will owe no taxes.   

13. The Foreign Bank Account Report (FBAR), with its far lower reporting threshold, impacts many more Americans abroad than FATCA.  What are you doing to fix FBAR? 

The Foreign Bank Account Report (FBAR) has been discussed with lawmakers in our Congressional Door Knocks, especially the fact that the reporting threshold has not been upwardly adjusted since the reporting requirement was initiated in the early 1970s.  

In general, the FBAR has not been as concerning for Americans abroad as FATCA has been - because there is no parallel FBAR account reporting by financial institutions.  Taxpayers submit FBAR reports but the institutions where they hold their accounts do not.  Unlike FATCA, therefore, FBARs have not been the cause of account closures by foreign financial institutions.  Nevertheless, there are grave concerns amongst Americans abroad about the FBAR.
Our 2014 survey yielded many comments about the FBAR.  Older Americans abroad were especially concerned about the shift to mandatory online FBAR filing.  The automation of the report is probably meant to make it easier for Americans abroad to file – but for many it has made the task harder and more stressful.  Our discussions with lawmakers and regulators continue to include problems related to FBAR filing and our concerns about the severity of penalties for FBAR compliance failures.  We are asking Congress tp:

· Redress the enormous, out of proportion penalties – civil and criminal – imposed by the IRS for non-willfully neglecting to file FBAR forms; 

· Adjust for inflation the $10,000 aggregate threshold amount that triggers a FBAR filing requirement, which has not been adjusted since the Bank Secrecy Act was enacted in 1970; 

· Eliminate the duplication of information disclosed on the FBAR and FATCA reports; 

· Exempt U.S. citizens from reporting foreign financial accounts that are not reportable by financial institutions in their country of residence; 

· Address the vulnerability of FBAR data security inherent in electronic filing; and 

· Remove the burden imposed on filers who are computer illiterate or with no access to computers by eliminating recently introduced mandatory electronic FBAR reporting. 
14. Why do I have to submit an FBAR
 as well as a FATCA report when so much of the information reported is the same?  
A very good question!  In early 2012, the Government Accountability Office (GAO) published a report (GAO-12-403) noting that the FBAR and FATCA report are duplicative and recommending revisions to both forms and further examination of how to reduce duplication.  The OAFAA would remove the FATCA reporting requirement for the vast majority of filers who live outside the US.  Removing the FBAR reporting requirement - which burdens only the taxpayer but not their bank - might be considered next.  

In April 2015 the National Taxpayer Advocate published her views on the matter of duplicative FBAR and FATCA reporting and recommended that the FBAR rules and the FATCA rules for reporting bank accounts on Form 8938, should be merged.  We hope support for this notion will grow.

15. What about the cost of filing?  Haven’t there been reports in the media suggesting that the cost of hiring a tax accountant or adviser can run into the tens of thousands of dollars?

Democrats Abroad is aware of media reports that published what we believe are misleading estimates about the cost of tax advice.  The “big brand” global tax advisers that cater to high net worth individuals probably charge out at a level in the tens of thousands of dollars, but their fees reflect the level of work required to prepare the accounts of taxpayers who have complex investment portfolios.  Nevertheless, in our 2017 research on the experience of Americans filing taxes from abroad 57% of respondents said they paid $500 or more for tax return preparation
. A four digit tax return preparer bill is not uncommon and is patently unreasonable to expect of middle class Americans abroad.  Reforms to areas of the tax code that are unduly complex and discriminate against Americans abroad, such as PFIC provisions, are urgently needed.  Better yet, a switch from Citizenship Based Taxation to Residency Based Taxation would simplify U.S. tax compliance for Americans abroad enormously.

In the mean time there are services available to Americans abroad that are reasonably priced.   We recommend that you:

· visit the American Citizen Services section of the website of your local US embassy or consulate to see if they post a listing of local US expat tax service providers.  

· consult the tax return preparer directory published by American Citizens Abroad.

Be warned.  There are likely to be consultants cruising around the market seeking to exploit the need for US expat tax services.  They may have a very good understanding of local tax laws but insufficient knowledge of U.S. tax law.  Even worse, they may have questionable ethics with regard to customer service or billing.  Use your common sense and gut instinct in considering their services.  Employing tax accountants who come well recommended may help you avoid doubtful or dubious consultants. 

16.  How can I stay up to date with what Democrats Abroad is doing to address the unintended adverse consequences of FATCA?

The Task Force posts monthly updates to the Taxation page of the Democrats Abroad website.  Democrast Abroad members can sign up on this page to receive regular updates on our work.  We will only send messages to this list when there are new developments to report.  We also post reports and materials to the Democrats Abroad wiki.  
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� “FATCA reporting” means the submission by qualifying taxpayers of IRS Form 8938 – Statement of Specified Foreign Assets and the submission by Foreign Financial Institutions of reports on the accounts of US Persons.


� The FBAR/FATCA Task Force changed its name to Taxation Task Force in May 2017 to take up an even broader expat tax reform brief.  The Task Force is made up of volunteers with range of professional backgrounds but none of us are experts in US tax law or accounting.  


� The Task Force liaises regularly with the members of Democrats Abroad about our work:  documenting our discussions with lawmakers and regulators on the Democrats Abroad wiki which is accessible to members; publishing reports on the Democrats Abroad website on our work and on matters related to FATCA; and messaging members when there is important information to impart.


� Democrats Abroad and other groups advocating on behalf of Americans abroad point to three key IRS initiatives:  1) The � HYPERLINK "https://www.democratsabroad.org/group/fbarfatca/what-fatca-what-are-its-impacts-how-we-aim-reform-fatca" ��upward adjustment of FATCA reporting thresholds� for Americans residing abroad; 2) Vast improvements in the IRS webpage and other communications aimed at Americans abroad and 3) the � HYPERLINK "https://www.democratsabroad.org/group/fbarfatca/special-report-irs-offers-fairer-way-longdelinquent-tax-filers-come-out-shadows-0" ��Streamlined Filing Compliance Procedures�.


� A mechanism to determine 'legal residency' is already provided for in the US tax code (Section 911) and is used routinely by Americans abroad when claiming the Foreign Earned Income Exclusion.  


� Fortunately, in 2014 the IRS enacted important changes to compliance regulations that make it much easier for Americans abroad who do not file tax returns to become tax compliant.  There are now no criminal charges nor penalties imposed on non-wilful non-filers.  See Question 11 for further discussion.


� It is worth noting here the considerable work going on to prepare a bill proposing a switch from the current U.S. system of Citizenship based Taxation to Residency Based Taxation (RBT).  In the model currently under development, Americans abroad interested in applying for a U.S. tax filing exemption for income generated abroad will need to apply for it and renew it each year.  U.S. tax filing will become a great deal easier, but compliance with U.S. tax laws does not disappear as a matter for Americans abroad under RBT.  They will still be obligated to report their U.S. sourced income as well.


� See Question 14 regarding tax advisors.


� Americans with more than $10,000 in accounts in Foreign Financial Institutions are required to file the FBAR.  This requirement has been in place since 1972 but has only been enforced by Treasury since 2004.  For the 2013 filing Treasury mandated that the FBAR must be submitted electronically.  This has created some challenges for those less accustomed to electronic document transfers, which we will raise in our next submission to the regulators.  Treasury and IRS maintain that the FATCA was created for the purpose of tax administration and FBAR was created for the purpose of law enforcement.  


� https://www.democratsabroad.org/can_we_please_stop_paying_twice_tax_reform_for_americans_abroad
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